create laws on a criminal law issue over which the Constitution gave Congress no power.
In 1937 congressional testimony in support of the proposed Marihuana Tax Act, Clinton Hester, Assistant General Counsel for the Treasury Department explained how using taxation to achieve prohibition works:
"In order to raise additional revenue and to stamp out transfers to persons who would use marihuana for undesirable purposes, it is further required that on any transfer which is required to be made in pursuance of an order form a transfer tax shall be imposed. This tax will be at the comparatively low rate of one dollar per ounce, or fraction thereof, for transfers to registered persons, but at the rate of $100 per ounce, or fraction thereof, on transfers to persons who have not registered and paid the special occupational tax whether or not they are required to register and pay the tax. It is made a criminal offense to acquire marihuana without having paid the transfer tax, when payment of such tax is required. Since those who would consume marihuana are not eligible to register under the bill, and since the $100 tax on unregistered persons is designed to be prohibitive, such persons could not acquire marihuana." Besides raw racism, the advocates of marijuana prohibition also raised fears of youth culture. Beginning the in the 1920s, jazz music had become very popular with American youth. Many jazz musicians were black, since jazz is a combination of traditional black folk music with other musical idioms. Many jazz musicians did use marijuana, and many older people considered the whole jazz culture scandalous; they were outraged that people in their early twenties might go to dances without older people serving as chaperones, might kiss even when they did not intend to marry, and might dance to music which had strong sexual rhythms.
Today, the music of Glenn Miller and other jazz artists from the 1930s is considered calm and soothing, and mainly enjoyed by older people who listen to it quietly, or who dance to it elegantly. But at the time of the Marihuana Tax Act, Harry Anslinger was warning Americans that Glenn Miller was part of the jazz and marijuana culture that was destroying America.
A popular film from the period was "Reefer Madness." 10 The movie showed young people who went insane from smoking marijuana and dancing to piano music which was played too fast. Today, the film is shown on college campuses as a joke. But many people have spent decades in prison because they violated laws enacted by legislators who believed that propaganda such as "Reefer Madness" was the truth-by legislators who let themselves be terrified by mean-spirited accusations against Mexicans, blacks, and young people.
Racism in the Drug War continues today. In 1986, President Ronald Reagan signed into law the Anti-Drug Abuse Act, which appropriated nearly $1.7 billion dollars to fight the drug war and created mandatory minimum sentences for drug offenses. Possession of one kilogram of heroin or five kilograms of cocaine is punishable by up to ten years in prison and the sale of five kilograms of crack cocaine is a mandatory five years.
A 1995 report on by the U.S. Sentencing Commission found that blacks were more likely to be convicted of crack cocaine offenses, while whites were more likely to be convicted of powder cocaine offenses. 1994, for example, 96.5% of defendants sentenced federally for crack cocaine offenses were non-white.
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Yet statistics from the National Institute on Drug Abuse (NIDA) reveal that most crack users are white. Of person reporting cocaine use (in anonymous surveys) in 1991, 75% were white; 15% black and 10% Hispanic. In the same year, persons reporting crack use were 52%, white, 38% black, and 10% Hispanic.
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The Hoover Institution's McNamara sums up the racism of the drug war:
"Actually, the overwhelming majority of American drug users have historically been Caucasians. The fact that minorities are arrested and incarcerated at vastly disproportionate rates for drug offenses contributes to false stereotypes and permits the continuation of one of the most irrational public policies in the history of the United States. Blacks make up approximately 15 percent of America's drug users, but more than one-third of adults arrested for drug violations are black. Similar distortions in drug arrests and incarcerations apply to Hispanics."
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The disproportionate racial arrest rates do not necessarily mean that modern law enforcement is intentionally racist. Some criminologists argue that racial minorities are more likely to be arrested for drug offense because they are economically poorer, and therefore are less likely to own the private spaces where they could use or sell drugs without detection.
Moreover, crack cocaine does appear to be more pharmacologically dangerous than powder cocaine, because crack users seems to be more likely to commit violent crimes while under the influence of the drug. Nevertheless, the extremely disproportionate penalties are unjust; after all, the majority of crack users, like the majority of users of all illegal drugs, do not commit violent crimes.
II. The Growth of the Drug War Bureaucracy
In 1971, President Richard M. Nixon, declared drug abuse to be "public enemy number one in the United States" and the modern drug war was launched.
In 1970, Nixon signed into law the Comprehensive Drug Abuse and Control Act, which consolidated and updated all previous federal drug laws. It also allowed "no knock" searches; the police could break into homes without knocking first, in order to prevent drugs from being destroyed while the police knocked.
Part of the 1970 legislation was the Controlled Substances Act, which established five categories ("schedules") of regulated drugs based on their medicinal value and potential for addiction. Drugs on Schedules II, III, IV, and V, are available subject to strict regulations, including the requirement for a doctor's prescription. The federal government monitors prescriptions closely, and brings criminal charges against doctors who allegedly prescribe too many drugs, including pain-killers. In addition, the ONDCP conducts a public relations advertising campaigns against drug users, and against citizen efforts to change American drug policies. One television commercial claims that Americans who smoke marijuana are helping terrorists.
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The federal government organizes and leads multi-jurisdictional, multi-agency narcotics task forces combining local and state police agencies throughout the United States. Just in Colorado (a state with less than 2% of the U.S. population), there are at least 20 such task forces operating. Thus, the federal government takes a lead role in directing state and local law enforcement of state and local drug laws. Such federal control is contrary to the American Constitution, which, as James Madison explained, includes the principle that state and local law enforcement would be independent of the federal government.
The domestic federal drug war budget is over $20,000,000,000 dollars today; add in state and local spending and the total exceeds $40,000,000,000.
To put this in perspective, the average monthly Social Security retirement check in the U.S. in 1972 was $177. Presently, the payment averages slightly more than $900 a month. If, however, Social Security benefits had increased at the same rate as drug war spending, today's check would be around $30,000 a month. • "Cocaine prices in 2001 remained low and stable, suggesting a steady supply to the United States."
• "Average purity for cocaine at the gram, ounce, and kilogram levels remained stable at high levels. In 2001, the average purity of a kilogram of cocaine was 73 percent."
• "Heroin is readily available in many U.S. cities as evidenced by the unprecedented high level of average retail, or street-level, purity."
• "The increased availability of high-purity heroin, which can effectively be snorted, has given rise to a new, younger user population."
• "The availability of South American (SA) heroin, produced in Colombia, has increased dramatically in the United States since 1993."
• "Prices for commercial-grade marijuana have remained relatively stable over the past decade."
• "Marijuana is the most widely abused and readily available illicit drug in the United States, with an estimated 11.5 million current users." But now, the word "drug" has been dropped, and the JTF vocabulary simply refers to the "LEA." This change reflects the fact that almost every law enforcement agency, no matter how specialized, can invent some connection to the drug war.
As the JTF-6 website continues, "The command's efforts have led to both a greater recognition of the potential for military assistance in counterdrug efforts and a significant expansion of the partnership among active duty forces, reserve components, and LEA's." In addition, the chemicals involved in methamphetamine production are toxic, capable of injuring lungs, skin, liver, kidneys, the central nervous system, and potentially causing genetic damage. Thus, DEA protocol for seizure of meth labs requires that agents wear special clothing and bring other specialized equipment. BATF not only made no such plans, but made express advance plans to use flashbang grenades--grenades which could set off a massive explosion in a real meth lab. 
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In California and in many other states, use of the National Guard for marijuana eradication is sometimes preceded by a declaration from the Governor that marijuana cultivation represents an "emergency" which necessitates the use of the Guard. While most persons think of an "emergency" as a spontaneous and unexpected event (such as a flood), the Orwellian military use of "emergency" means "something that the Governor thinks is a serious problem, even if the problem has persisted at endemic levels for many years." The truth is another casualty of the war on drugs. Services Unit (ESU is the NYPD's version of SWAT) use a stun grenade and dogs to raid the apartment of Alberta Spruill, where an informant had told them they would find drugs and guns. After being thrown to the floor and handcuffed, the 57-year-old grandmother died of a heart attack. Again, police had the wrong apartment. As author Joel Miller puts it, she was "literally scared to death."
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• Less than a month before Israel Mena was killed in Denver, an unarmed 64 year old grandfather of 14, Mario Paz, was shot dead in his own home after a Compton, California, SWAT team blew the locks off his door in a late night drug raid where no drugs were found.
• In September, 2000, eleven year old Alberto Sepulveda was killed by a blast from a SWAT shotgun while spread-eagle on the floor of his parent's Modesto, California, home during a drug raid where no drugs were found.
• A month later, 64 year old John Adams died at the hands of police while presumably defending his home from invaders when police kicked in his door at night to serve a drug warrant, the wrong door on the wrong house.
• In Houston in the summer of 1998, six police officers broke into the home of Pedro Oregon Navarro and shot him dead. The pattern was the same as in so many drug war deaths: the police broke into his home at night, with no warning. When the victim grabbed his gun to protect himself from the invaders, he was shot 12 times. Navarro had nothing to do with drugs; the search warrant had been based only on the word of a drunk who, arrested for public inebriation, was given a chance to give the police the address of a "drug dealer," in exchange for being released.
In Albuquerque, New Mexico, the city's SWAT team was dismantled after a study by Sam Walker of the University of Nebraska found that "the rate of killings by the police was just off the charts."
One can be in favor of drugs being illegal, and still oppose "the war on drugs," just as one can want food stamp fraud to be illegal without wanting a "war on welfare cheaters," because to have "a war" is to make it likely that the military will become involved, or as happened in the U.S. police will become more like the military, and that, inevitably, innocent blood will be shed.
V. Asset forfeiture
Drug war violence is often inspired by forfeiture laws, which allow the police to seize property without permission from a court, and to keep the property even if the property owner is acquitted of criminal charges-or if criminal charges are never filed.
The earliest property forfeitures in America were in admiralty law, and were narrowly applied. Forfeiture of ships that failed to pay customs duties was considered necessary to protect the primary source of government revenue in the early American republic: import/export taxes.
In United States v. La Vengeance, a case involving the seizure of a French ship carrying illegally exported firearms, the 1796 U.S. Supreme Court held that the process was in rem and "does not, in any degree, touch the person of the offender." In other words, the legal action was against a thing (the ship) and not against a person. Because only persons have a right to a jury trial, the Court held that the ship was not entitled to a jury trial.
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As legal scholar Donald Kochan explains, "The legal fiction that a suit could be against the property for its role in an action by the owner was established and followed." So when the government uses in rem civil proceedings in asset forfeiture, "[T]he right to an indictment, the presumption of innocence, the right to effective assistance to counsel, the right to a jury trial, the right not to be punished prior to adjudication of guilt beyond a reasonable doubt, the right not to be punished in a manner disproportionate to the crime, the general presumption that the state prove culpability, and the practice of resolving legal ambiguities in favor of the defendant all do not apply." 
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In theory, the drug war induced expansion of asset forfeiture was meant to be used as a tool against drug lords and traffickers. In reality it has often been used as a form of legalized theft, encouraging police to seize people's money and property on the flimsiest of pretexts. For example:
• "When Willie Jones, a Nashville landscaper, paid cash for an airline ticket, city police suspected him of being a drug dealer. They searched him, found no drugs, but seized the $9,000 he was planning to bring on his flight to Houston to buy shrubs for his business. It took Jones two years and a federal lawsuit to get his money back".
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• 
IX. Solutions
In response to egregious use of asset forfeiture, state legislatures throughout the U.S., including Colorado, have been reforming their laws.
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Likewise, the federal government has made some reforms in its forfeiture laws. 54 Many reform laws require that a person be convicted of a crime before the government takes his property. Other reforms require that forfeiture money be spent on causes such as public schools, rather than being always given to the police who took the money. 
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• Most state and local law enforcement officers who currently enforce drug laws or serve on federally sponsored narcotics task forces should be re-assigned to investigating crimes against people and property and first-responder preparedness for counter-terrorism.
• Likewise, federal drug agents should be re-assigned and the majority of the drug war budget de-funded or re-allocated to counter terrorism. For instance, those DEA agents currently involved in harassing sick and dying Americans for using medical marijuana might better serve American taxpayers, and the national security, in a border patrol uniform.
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• Those Immigration and Customs Enforcement agents, and other federal agents currently looking for drugs should instead be looking for al Qaeda and other terrorists.
• Congress should close the drug war loopholes to the Posse Comitatus Act and de-fund the U.S. military's drug interdiction operations (to include the National Guard). The job of the military is to fight war against America's enemies, not against American constitutional liberties. The more that Americans realize that defeating Islamic terrorism is essential to American survival, the more that Americans will support making the war against Islamist Jihad the most important foreign policy goal. Therefore, whenever the war on drugs conflicts which the war against terror, the war against terror should win.
Current U.S. drug policies perpetuate an internal war against Americans and against the American tradition of freedom and liberty, the war on drugs makes America weaker and makes freedom everywhere weaker.
For three centuries, America has set a good example of freedom for other nations. America can continue that tradition by ending the freedom robbing drug war at home.
